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Adjudicating

(Un)Domedtic Béattles

Considering that domestic violence emergesin a context where
women are refusing to conform to given roles and seeking to
change them, to what extent can legal intervention empower them
in their struggles? What is of concern hereisthat the current

per spectives focusing on violence and victimhood are not

able to capture these strategic battles of women. The seemingly
“natural” responseof looking to law for resolutionsisa problematic
move — one that individualises the woman into a case and leads to
a depoliticisation of the discussion of women’s battles in the family.
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nAugust 24, 2005, the L ok Sabha
unanimously passed the domes-
tic violence bill, 2005, except a
caution about therightsof “other” women
and problems of implementation. Signifi-
cantly, the news was hidden in the inner
pages of the national newspapers. Thisis
one of the severd billsrelating to women,
suchassexua harassment at the workplace,
reservationsinthelegidature, amendments
totheHindu Succession Act, etc, that were
lined up for discussion in the monsoon
session of Parliament. The moment is
reminiscent of the 1980s when a slew of
legislations were made addressing issues
of violence, obscenity, trafficking, etc.
Whilethis* golden decade of legislations’
materialised in response to large mobilis-
ations around those issues, the present
moment cannot definitely boast of such
a context. No wonder this time round,
the bills have not evoked much response
in the public domain. If we carefully
scrutinisethenational or local newspapers
in the last two months, except the bill on
women'’s reservations, there have been
few discussions on these bills/laws.
Ondomesticviolence, wehavehad many
billsmaking theroundsin thelast decade.
The2002 bill, introduced during theNDA
regime, attracted criticism from women’s
groupsduetoitsregressivefeaturessuch as
anarrow definitionof domesticviolence; a
self-defence clause for husbands; manda-
tory counselling andill-definedjurisdiction
of the courts. The criticism led the bill to

be refereed to aparliamentary committee.
Thecurrentlaw isarevised version, incor-
porating many of the recommendations.

A plausible explanation for the loud
silenceontherunuptothislaw could be a
certain commonsensical notion of domes-
tic violence that has taken root in today’s
discussions and media reportage. Most
reports on such violence in the popular
media tend to invoke sentimental or
emotional responses in the readers about
“victims’ who are at the receiving end.
Quite often positions/statements/reports
of women’s groups have also contributed
tothisstate of affairs. Undoubtedly, these
thick descriptionshave served the purpose
of unearthing the extent of violencewithin
the home, theimportance of which cannot
beunderestimated. Overtheyears, however,
they have also resulted in certain predict-
able assumptions about this violence, the
“victim” woman and the efficacy of the
law in combating it — better and effective
laws will prevent such violence.

There is a need to problematise these
assumptions by foregrounding the com-
plex history of the engagement of the
women's movement with the law; the
difficult relationship of womenwith public
institutions and the ways in which the
focus on “violence” tends to depoliticise
contestations in the family.

Shifts in the Discourse
of Law Reform

Campaigns around law reform were a
central feature of the contemporary

Economic and Political Weekly — September 17, 2005

women’'s movement that began in the
1970s. Certain sets of laws came under
scrutiny for their “ patriarchal biases’ while
some new |awswere demanded to address
those injuries specific to women's lives.
Section 498A was the first law in the
Indian Penal Code that specifically
recognised violence against married
women in homes. While Section 498A
addressed physical and mental violence,
Section 304B, the “dowry death” section,
penalised the husband if the death of the
wife occurred within seven years of the
marriage and if there was a demand for
dowry preceding thedeath. Thesechanges
in law were criminal in character, thus
penalising the perpetrators of domestic
violence who included the husband and
hisfamily. In addition to new laws, there
was also a demand for courts and police
stationsthat would be sensitiveto women.
Women police stations, family courtsand
women criminal courts began to mark
their presence, especidly in the citiesin
the late 1980s and early 1990s.

What emerged during implementation
canbereadinmany ways. Women' sgroups
acrossthe country had to strive hard to get
these laws implemented — protests, train-
ing police, lawyers and judges,
popularising the legal changes through
legal literacy programmes, etc. Severa
reports of the implementation of these
laws in the 1980s pointed to lacunae at
variouslevels, especially the poor rates of
registration and conviction and stereo-
typical notions of “victim” women in the
legal system. It becameevident by thefirst
half of the 1990s that the process of
actualisation of women’ srightsascitizens
would be a difficult one. In the police
stations or in the courts women'’s rights
were predominantly getting interpretedin
relation to their identities of wives, sisters
andmothers. Moreover, theterrainof crimi-
nal law was holding out so little for
women’s complex needs in the family. A
jailed husband provided little or nothing
for struggling women.

While one was grappling with these
problems, there emerged another impasse
that was even more significant — best
illustrated by the familiar icon of
Shahbano, the Muslim woman whose
claim for maintenance brought into
debate an entirely new set of questionsfor
feminist politics.
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The Supreme Court while upholding
Shahbano’ sclaimfor maintenancedirected
that the state should draft uniform civil
laws so that all Indian women could have
similar legal provisionsfor thedissolution
of marriages, maintenance, custody and so
on, as opposed to separate persona laws
for religiouscommunities. Underlyingthis
directive was the position that (a) 1slamic
laws were arbitrary and discriminatory as
compared to the revised Hindu laws, and
(b) Muslim women needed progressive
lawstoliberatethemfromtheir oppressive
patriarchy. Such a position played itself
directly into the agendas of the Hindu
fundamentalist parties and placed Muslim
women in a precarious position. Against
this violent political configuration,
women’sgroupswho had hitherto |obbied
for aUniform Civil Code (UCC) foundthe
project of “gender justice” acomplex one.

The judicia response to Shahbano's
claim for maintenance demonstrated that
women’s demands for their “rights’” were
not only adjudicated through the lens of
their familial roles but also through that
of their religiouscommunities. No wonder
there was a relative lull and wearinessin
proposing reformsof personal laws. How-
ever,itdidnot meanthat attemptsat changes
andreformsinlawshad stopped altogether.
Withtheexperienceof UCC, theproject of
law reformbegantobeimaginedinterms of
specific incremental changes as opposed
to overarching umbrella legidations. An
emphasis was also placed on court room
litigation as a mode of establishing pro-
gressive precedentsin thelaw for women.

Contents of the New Law

The efforts to draft a law for domestic
violence in some sense drew on experi-
ences with law reform: the limited use of
crimina law; the long drawn nature and
diversity of personal law remedies; and the
need for clarity inthe definition of domes-
tic violence to name a few.

The salient features of the new law and
the departures it makes from the existing
lawsare: (i) Therecognition of the second
wife and “other” women'’s rights. So far,
the law (except Muslim law) recognised
only monogamous marriage and therights
of only onewife. Protection, property and
mai ntenancegot accorded only tothiswife.
(ii) Therecognition that domestic violence
can be physical, psychological, sexual,
verbal and economic. Thisisto contest the
prevalent notion that violence is physical
andrelated to dowry aone. (iii) Theenun-
ciation of the right of women to live in
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their marital homes. This constitutes the
clarification and consolidation of a right
that has hitherto been put to use by few
women. (iv) The provision of ad interim
protection orders. Thisisagainan existing
right not widely used for protection of
women in the family; it is necessary to
provide speedy relief. (v) The creation of
an official cadre called protection officers
and recognition for NGOs as service-pro-
viders. This is to facilitate access to the
judiciary by creating auxiliary services
around it. (vi) The provision of positive
entitlements — maintenance, protection
from future violence, the right to custody
over children, as opposed to mere
penalisation of the husband.

The claims under this law would be
adjudicated in the magistrate’s courts.
These courts, being located at the sub-
district level, will enable a large number
of women to access them. Some of these
reliefs already exist in law, but are dis-
persed over civil, criminal and personal
laws, forcing women to appeal to various
courts. Moreimportantly, they canbeused
by women from al religions. It fulfils, at
least on paper, many of the hopes that
women have articulated over the last
several years. Indeed, it is the first com-
prehensive legal acknowledgement of
domestic violence.

Locating Women'’s Battles in the
Narratives of Violence

Optimism in the efficacy of any new
legidlation, however, isdifficulttohold on
to after two decades of experiences with
laws in our country. Even for those of us

supporting the enactment of such a law,
it may be difficult to predict how it will
fare in the actual bids for justice in the
courts.

But posing the issue in terms of the
efficacy of thelaw may erasewhat domes-
tic violence “signals’. An understanding
of violence as cruelty perpetrated on hap-
less victims would require us look for
measures to: (a) prevent its occurrence,
and (b) protect itsvictims. Increasingly, it
is becoming evident that such a narrative
is too simple to describe the gender dy-
namics in the family. Despite the number
of women dying and greviously injured,
women are using various kinds of formal
andinformal spacesto grapplewithgender
dynamics. Moreover, they do so repeat-
edly, over a period of time, perhaps on
different kinds of issuesthat may giverise
to conflict and abuse in the family. By
focusing on “violence” alone, we may be
missingthecritical detail sof actual battles.

A look at the nature of demands that
women arearticulatingintheseformal and
informal spaces provides an opening into
theterrainof thisbattle. Accountsof women
approachingvariousagenciesfor helphave
shown that punishment of their perpetra-
torsis not necessarily a priority for them.
A close look at the appeals that women
have made in relation to the domestic
violence law 498A in the last two decades
shows that they are seeking reliefs which
extend beyond those that can be offered
by courts and police stations. Women are
seeking responsible husbands, a role in
decision-making, self-respect and adigni-
fied family life, which in itself often con-
tributes to the violence they experience.

= INSTITUTE FOR SOCIAL AND ECONOMIC CHANGE
; Nagarabhavi PO: BANGALORE-560 072

ADVERTISEMENT NO.A/2/2005

Applications are invited for one post of Professor in Population
Research Centre Unit. The prescribed application form and other
details can be had from Registrar of the Institute free of cost. The
advertisement No.A/2/2005 and the application form can also be
downloaded fromwww.isec.ac.in. Completed applicationsin all respect
should reach the undersigned on or before 10" October 2005.

R RAMESHAPPA
Registrar

Economic and Political Weekly  September 17, 2005



In turn the justice they seek when they
approach a court or apolice station, is not
necessarily an appeal to a punishing arm
of the law. The law does not form an end
in itself for these women, but rather, a
continuation of the struggles they have
initiated in their homes.

Considering that domestic violence
emerges in a context where women are
objecting to conformtothegivenrolesand
seeking to changethem, to what extent can
legal intervention empower them in their
struggles? Despite the violence women
experience, very few women opt to live
outside of their marital family. Rather,
many women fight to retain their marital
space and stake out their claims there. It
is here that domestic violence should be
placed and understood. Women have al-
ways instrumentalised (to the extent pos-
sible) the natal family, caste and commu-
nity elders as important networks in ne-
gotiating domestic spaces. Indeed,
women’s groups and the corollary
appeal to laws that they have generated,
isa relatively recent entrant into these
negotiations.

What is of concern is that the current
perspectives that focus on violence and
victimhood are not able to capture these
strategic battles of women. More impor-
tantly, such afocus also seems to prevent
us from seeing the nature of current con-
testations in the family. For instance, in
the last 10 years, a spate of reports on the
“institutional responses to domestic vio-
lence” have focused on: (@) the inadequa-
ciesof lawsand institutions; and (b) docu-
menting the extent of violence and clas-
sifying it. This has fed into several cam-
paignsaimed at increasing thevisibility of
such violence in the public sphere. An
important agenda of these campaigns has
been to lobby for acomprehensive law on
domestic violence. This seemingly “natu-
ral” response of looking to law for reso-
lutions, we feel, is a problematic move.
Such an “enclosure” in the legal realm
individualises the woman into a case and
leadsto adepoliticisation of thediscussion
of women’s battlesin the family. Isit this
closure, which is producing the silence
that we are noticing?

The campaigns around law should be
ableto stimulate further discussions about
the contemporary reality of changing
notions of what it means to be a wife or
a mother. While the very mobilisation
around the making of laws challenges the
existing norms about gender relations, the
actual laws, after they aremade, alsobegin
to set up new norms. In this sense, the

actual laws may not work in the courts
and police stations but may have effects
in other spheres. As we have tried to
point out, the process of tranglating the
complex realities of women’s lives into
thelogic of law is a difficult one. What-
ever may bethe outcomes of the law,
women will continue to struggle for a
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better statusin their families, with support
that is precarious and ambiguous. The
ensuing battles may take place in various
locations and intersections — courts, court
corridors, police stations, panchayats, or
the family.d
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